8 May 2002

The Department of Internal Affairs

State Insurance Building

46 Waring Taylor Street

PO Box 405

Wellington

Attention: Michael Osmond

Dear Michael,

Re: Review of Building Act 1991: A Safety Regime for Dams.

In reference to the above paper, the New Zealand Society of Large Dams (NZSOLD) would like to thank the Department of Internal Affairs (DIA) for the opportunity to make a submission on the current proposals.

Introduction

NZSOLD is a technical group of the Institution of Professional Engineers New Zealand (IPENZ).  NZSOLD is made up of Corporate Members including the owners of large, medium and small dams, Regional, District and City Councils, consultants and contractors providing services to the dam industry, and a number of individual members and stakeholders.  

The objectives of NZSOLD are as follows:

· To promote best practice in the development, operation, maintenance and refurbishment of dams and their associated impoundments throughout New Zealand.

· To integrate industry best practice into the regulatory processes associated with the dam and impoundment management industry in New Zealand.

· To be recognised as a credible and respected professional body, and the national focus for all matters relating to dams and their associated impoundments in New Zealand.

The following submission represents the views held by NZSOLD in its capacity as a representative of the wider dam industry.  However, we understand that many of our members will be making individual submissions to your proposals from their own perspective, and we respect their views.  This submission does not represent the position of our Regional Council members as they have indicated that they wish to make submissions on your proposals separately.

General Comments and Specific Reponses

The following general comments and specific responses are referenced to the relevant sections and questions in your paper.
Introduction and Background Information

It is stated in your paper that 

“At present, there is no clear guidance in legislation regarding the establishment of, and adherence to, safety standards for dams that could have a significant impact on the surrounding population and environment if they failed.”

NZSOLD agrees with this statement but it should be noted that this situation has always existed.  Despite this, both now and in the past, the industry at an operating level has had many systems and industry practice guidelines to adequately address dam safety.  This is especially true amongst the larger dam owners and some Regional Councils.  This is also evidenced in your paper considering the fact that the dam incidents recorded since 1960 have not resulted in any loss of life although it is acknowledged that some environmental damage has occurred.  

We agree that the public ownership of dams in recent years has changed, but consider that the previous “sense that ownership would be paternalistic in regard to environmental risk and structural integrity risks” has been replaced by a much stronger incentive, where the common law duty of care requires individual responsibility and culpability when owners are considering dam safety issues.

The above reinforces our view that the dam owner is primarily responsible for the safety of their dams, and most owners are aware of this responsibility and currently have systems in place to address dam safety issues.

NZSOLD agrees with the view that, the regulatory responsibilities for ensuring dams remain in a safe condition once they have been constructed, is unclear.

Currently both the Resource Management Act and the Building Act have some applicability to the matter of dam safety (and/or reservoir security). 

It has been highlighted at recent NZSOLD Symposia that the interpretation of who is responsible for dam safety is inconsistent at both a District Council and Regional Council level and also varies between regions.

Present Dam Safety Practices

NZSOLD concurs with your summary of current practices.  We also consider that the last paragraph of this section supports the above views that dam safety issues are currently being addressed with wide use of documents such as the NZSOLD Guidelines, despite the lack of statutory compulsion. 

Are Further Measures Warranted?

NZSOLD supports the key findings of your survey of regional councils.  However, the figures regarding the level of current surveillance monitoring and NZSOLD Guideline Compliance for high (50%) and medium hazard (40%) dams are alarming.  We consider that the percentages presented may be biased by the lack of data, considering the fact that neither the Regional Councils nor Territorial Local Authorities are obliged to monitor the level of compliance.  

NZSOLD supports the views in the first paragraph of the summary.  With regard to the last paragraph we support the concept of simple legislative amendments to clarify regulatory responsibility and promote consistency of regulatory approach.  We also support the use of educational measures to acquaint dam owners and regulatory authorities of their responsibilities.

Policy Proposals

With regard to the proposed roles associated with ensuring the safety of dams, NZSOLD supports the following:

· The owner is primarily responsible for the safety of the dam and environs.

· Central Governments role is to establish general policy for dam safety assurance.

· Regional Councils should be specifically responsible for administering the Dam Safety compliance provisions under the Building Act.

NZSOLD supports the proposed role for Regional Councils under the Building Act.  However to avoid imposing unnecessary costs the role of the Regional Council should be to ensure the owner has robust systems in place and is taking advice from experts with the relevant experience in dam engineering.  The role of the Regional Council should not include duplicating the costs and resources that are currently being met by responsible owners.

NZSOLD does not support the role of the Building Industry Authority (BIA) as proposed.  The setting of any default monitoring procedures of a prescriptive nature is inconsistent with the higher-level safety objectives proposed in your paper and inappropriate in the area of dam safety.  Issues such as the unique nature of dams and their individual failure modes, the timeframes for compliance and mitigation action, the need to allow for risk based approaches, and the liability issues, make any prescriptive solutions inappropriate.

Surveillance programs should be formulated and agreed between the owner and the Regional Council with reference to the NZSOLD guidelines and independent expert advisers.  The role of the BIA should be limited to an overview role to ensure dam safety systems are in place throughout New Zealand and in the areas of education.  Should a dispute arise between an owner and Regional Council on surveillance measures and hazard mitigation, the BIA could act as independent arbitrator.

With regard to establishing consistent dam safety practices NZSOLD supports the performance based approach and proposals to include only higher-level safety objectives for dams in the Building Act.  However we do not support the issuing of prescriptive default safety procedures or compliance schedules by the BIA for the reasons outlined above.

Although we support the DIA objective of not to impose unnecessary costs NZSOLD does not support the use of an arbitrary threshold of a dam 8 meters high and containing more than 50,000 cubic meters of water below which the future legislative requirements are not binding.  This threshold does not account for the consequences of failure and can be misleading in situations where there is stored material other than water, and there is a significant population at risk in the immediate vicinity of the dam.  The Potential Impact Classification criteria as outlined in the NZSOLD Guidelines is considered a more appropriate mechanism for determining the level of safety standards required for design construction and ongoing performance monitoring of an individual dam structure.  This approach is also consistent with the risk-based philosophy which is likely to become more relevant as formal risk management techniques are adopted in the future.

Estimated cost of Compliance

In terms of the likely cost of compliance NZSOLD will leave comment to individual owners regarding accuracy of the published compliance costs.  Comments we have received indicate that the estimated costs of compliance outlined are well below what has been experienced by owners, especially for the larger dams.   There appears to be a large variation in costs between the size of dam and issues involved in maintaining compliance.  

Summary of Proposed Dam Safety Measures

As outlined above NZSOLD supports the roles of 

· The owner being primarily responsible for the safety of the dam and environs.

· Regional Councils being specifically responsible for administering the Dam Safety compliance provisions under the Building Act.

NZSOLD does not support the role of the Building Industry Authority (BIA) as proposed.  Surveillance programs should be formulated and agreed between the owner and the Regional Council with reference to the NZSOLD guidelines and independent expert advisers.  

The role of the BIA should be limited to an overview role to ensure dam safety systems are in place throughout New Zealand, education and possibly arbitration should dispute arise between an owner and Regional Council.

In addition the proposed process for Potential Impact Classification (PIC) assessment of Dams outlined in Figure 1 and Figure 2 is not supported by NZSOLD.  The PIC should be the responsibility of the owner to determine with the assistance of independent experts.  The role of the regulator should be one of only checking that a sound process is followed to arrive at any Classification. 

NZSOLD does not support the use of an arbitrary threshold of a dam 8 meters high and containing more than 50,000 cubic meters of water below, which the future legislative requirements are not binding.  The Potential Impact Classification criteria as outlined in the NZSOLD Guidelines is considered a more appropriate mechanism for determining the level of safety standards required for design construction and ongoing performance monitoring of an individual dam structure.

Again thank you for the opportunity to comment on the discussion document.  If you require further clarification of our comments, or further input please do not hesitate to contact us.

Yours faithfully,
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Peter Mulvihill

Chairman
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